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CONVENTION FOE THE ADAPTATION OF THE PRINCI- 
PLES OF THE GENEVA CONVENTION TO MARITIME 
WARFARE > 

We are here to give an account of the charge confided to us to 
draw up a text upon which to base your deliberations. Before giving 
a brief outline of each one of the propositions which we have the 
honor to submit, it may be useful to make some remarks of a general 
nature. 

The authors of the convention of 1899 were naturally guided by 
the fundamental principles of the convention of 1864, considered 
the starting point for the provisions to be made to cover maritime 
warfare; they sought to find the rules which, in accordance with 
these principles, would permit the securing on sea of the humani- 
tarian results already obtained on land. An agreement was easily 
reached in the conference and it may not be useless to recall that the 
drafting committee which had unanimously supported the project 
they had prepared was for the most part made up of naval officers. 

We have now before us a new Geneva Convention of July 6, 1906, 
destined to replace the convention of August 22, 1864. The former 
was signed by the representatives of more than thirty states and has 
already been ratified by eleven of them. The question has naturally 
arisen if it would not be well to take advantage of the new convention 
to complete the work of 1899. This does not mean that the con- 
vention of 1864 in its essential features is modified by that of 1906; 
the fundamental principles remain the same. The aim has been to 
combine the results of experience and the commentaries of jurists, 
to fill in the gaps, and to do away with uncertainty, but not to 
undertake something new. We are in the same situation as regards 
the convention of 1899. We do not believe that there is need of any 
essential changes ; it can only be necessary to find out if in the light 

i This article is a translation of Prof. Louis Renault's admirable report to the 
Second Peace Conference. For the Geneva Convention of 1906 the reader is 
referred to the article on that subject by Gen. George B. Davis, which appeared 
in this Journal, 1:410. — Managing Editor. 
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of the convention of 1906 there is not need of completing the con- 
vention of 1899, at the same time remaining true to the spirit from 
which it evolved. 

A great debt of gratitude is due to the German delegation for the 
conscientious work which it has undertaken for the purpose of adapt- 
ing to the convention of 1899 the extensions and amendments added 
to the convention of 1864. Our labor has been much simplified 
thereby. The object will be simply to see if there are not in certain 
respects differences between naval and continental war such as to 
explain the reason for not applying purely and simply to the one 
the solution adopted for the other. Sometimes analogies are more 
apparent than real. 

The proposals of the French delegation have likewise in view the 
completion rather than the modification of the convention of 1899 
by providing for the cases which were overlooked in the latter. Cer- 
tain amendments proposed by the delegation of the Netherlands 
tended, on the contrary, it would seem, to modify the principles of 
the convention of 1899. 

The commission had first to decide the question, " Should the 
convention of 1899 remain in an amended or completed form; or 
should a new convention be drawn up in which the provisions retained 
and the new ones adopted were combined ? " The second method 
was adopted without hesitation. The supplementary texts are some- 
what long and deal with matters too distinct to be combined without 
great difficulty. In a matter of this kind, where rules to cover 
difficult situations are laid down, the text adopted should be clear, 
precise, and easy of consultation. 

The convention of 1899 contains fourteen articles; the project 
which we submit has twenty-six. This difference should not cause 
dismay. It must not be thought that any very great changes have 
been made in the work of 1899, which conserves its own structure 
unaltered by the proposed additions, which should not be the cause 
of any serious dispute. 

The title of the convention must evidently be changed. The sub- 
stitution of the date of " July 6, 1906," for that of " August 22, 
1864," suffices. 
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Articles 1 and 2, relating to military hospital ships and to the 
hospital ships of belligerents, are articles 1 and 2 of the convention 
of 1899 retained without change. 

Article 3, 2 on the contrary, modifies article 3 of the convention of 
1899. The majority of the commission has in fact adopted an 
amendment proposed by the German delegation based upon article 
11 of the convention of 190G. To understand the difficulty which 
arises it is necessary to compare the case provided for by the latter 
convention with the analogous case which occurs in maritime warfare. 
A relief society of a neutral country wishes to come to the aid of 
one of the belligerents. Subject to what conditions can this be done 1 
Such a society must first receive the consent of the government of its 
own country, then the consent of the belligerent whom it wishes to 
aid and under whose direction it must place itself. It will tempo- 
rarily form a part of the sanitary service of the belligerent, as is 
shown by the obligation imposed by article 22, paragraph 1, to dis- 
play the national flag of the belligerent besides the flag of the 
convention. 

In 1899 it was a question as to the situation of hospital ships of 
neutral countries disposed to offer their charitable aid. Xo pre- 
cedents existed, since the convention of 1864 did not provide for 
the case of neutral ambulances, and until the convention of 1906 it 
was a disputed question whether such ambulances could fly their 
national flag or whether they should display that of the belligerent. 
In this connection the committee of 1899 expressed the following 
sentiment : 

It has been proposed to require that neutral hospital ships place them- 
selves under the direct authority of one of the belligerents. A careful 
study has shown us that such a provision would give rise to serious 
difficulties. What flag would the ships in question fly ? Would there not 
be something in the nature of a violation of neutrality in the fact of a 

2 Article 3. Hospital ships, equipped entirely or in part at the expense of 
private persons or of officially recognized societies of neutral countries, shall be 
respected and exempt from capture, upon the condition that they are placed 
under the direction of one of the belligerents, with the previous assent of their 
own government and with the authorization of the belligerent itself, the latter 
having notified their names to the adversary at the commencement of, or during 
the course of, the hostilities, and in any ease before it is employed. 
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ship's having an official commission to be incorporated in the navy of 
one of the belligerents? It seemed to us that it would suffice if these 
ships which are primarily under the control of the government from 
whom they have received their commission were subjected to the au- 
thority of the belligerents in accordance with the provisions of article 4. 

These reasons are, in the opinion of certain members of the com- 
mission, of no less force to-day. They feel that the text of article 11 
of the convention of 1906 is not sufficient to invalidate them. A 
neutral ambulance which wishes to help the belligerent in its relief 
work must in the very nature of things be incorporated in that 
service; it is hard to imagine its being free from control within the 
lines of the belligerent, who must be responsible to his adversary 
for its acts and who should in consequence have authority over it. 
The case seems to be different for a neutral hospital ship which 
operates on the open sea, where it enjoys an independence of action 
to which an ambulance can not lay claim. Moreover, it is added, a 
neutral hospital ship may intend not to help one belligerent more 
than the other, but to remain in the vicinity of the naval operations 
ready to render assistance to both parties. This presents no incon- 
venience because of the means at the disposal of the belligerents to 
prevent the abuses which might accompany the charitable assistance. 

This reasoning did not convince the majority of the commission, 
which opined for a change in article 3, so as to make it in accord 
with article 11 of the convention of 1906. Reasons of military 
expediency necessitate, it is said, this action; that the independence 
allowed the neutral hospital ship would leave the way open to serious 
abuses which article 4 does not contemplate and could not repress. 

That is why the commission proposes the modification of article 3, 
to conform to the convention of 1908. Article 3 refers solely to the 
obligation for the neutral hospital ship to place itself at the service 
(hospital service, of course) of one of the belligerents. Article 5, 
new, paragraph 4, makes the logical application of this provision 
respecting the flag to be displayed by the neutral ship so employed. 
It is worth while to note that the text of this is not, whatever may 
be said, in perfect harmony with article 11 of the convention of 
1906, in accordance with which a neutral ambulance displays two 
flags — that of the Geneva Convention and that of the belligerent. — 
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while the new paragraph of the fifth article provides that the ship 
shall carry three flags : the flag of the Geneva Convention, its national 
flag, besides the flag of the belligerent displayed at the mainmast. 
We know of no precedent along this line. The text proposed by the 
German delegation has been changed because it was thought unneces- 
sary to exact that the hospital ship place itself in the service of the. 
belligerent j it is enough to say that it place itself under its direction. 

Article 4 is not changed. It seems to have provided the belliger- 
ents with sufficient powers to prevent abuses. 

Article 5 is retained for the most part. Its object is to indicate 
the manner in which the hospital ships are to be distinguished. 

A modification of the fourth paragarph and the addition of two 
new paragraphs are to be noted. 

The modification has been explained above in relation to the pro- 
visions of the project bearing on the situation of neutral hospital 
ships. If the system adopted by the commission be not retained by 
the conference it would be necessary to return to the text of the con- 
vention of 1899. 

The new paragraph 5 is intended to apply the provision of article 
21, paragraph 2, of the convention of 1906, to the matter of which 
we treat. That provision reads as follows : " * * * Sanitary 
organizations which fall into the power of the enemy do not display 
any flag except that of the Red Cross as long as they continue in that 
situation." The situation is not identical for a hospital ship, which 
would not, it seems, fall into the power of the enemy in the same 
way as an ambulance, which, in point of fact, is within the lines of 
the enemy and more or less apt to be confused with his own organiza- 
tion. The provision was intended to apply to the case of ships 
detained in accordance with the terms of article 4, paragraph 5. In 
consequence the wording of the German amendment was slightly 
modified. The rule found in article 5, paragraph 5, new, has a very 
wide application and comprises all cases. If the hospital ship of a 
belligerent is retained by the adversary, it hauls down its national 
flag and only retains the flag of the Red Cross. In the case of a 
neutral hospital ship it hauls down the flag of the belligerent into the 
service of which it has entered but retains its own national flag. 
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Finally, the sixth paragraph, new, refers to the distinctive marks to 
make the hospital ships recognizable during the night. The German 
delegation proposed the following provision: "As a distinguishing 
mark all hospital ships shall carry during the night three lights — 
green, white, green — placed vertically, one above the other, and 
separated by at least three meters." Various objections were raised. 
The provision seemed imperative in its nature, but a hospital ship 
which accompanies a squadron can not be made to give away its 
presence to the enemy ; it should be free to make its presence known 
or not, subject to the danger of being exposed to an attack if its 
character is not apparent. Further, a ship might make an illicit 
use of the lights, to effect its escape. The commission adopted a 
text which met these objections; the ships which wish to secure 
during the night the respect to which they have a right must take, 
in accord with the military authorities, the measures necessary to 
secure their recognition — in other words, they must see that the 
characteristic painting indicated in paragraphs 1 to 3 of the same 
article appear distinctly. That, it seems, is possible and would not 
permit the abuses to which the lights might give rise. 

The new article 6 is based upon article 23 of the convention of 
1906. It can give rise to no difficulty. 

Article 7, new, provides for a situation analogous to that covered 
by articles 6 and 15 of the convention of 1906, but more infrequent 
to-day, at least, in naval warfare than in war on land. The amend- 
ment of the German delegation might have led to a slight confusion 
where it says : " During the conflict the sick quarters on board the 
war vessels shall be respected as much as possible." The first 
thought was only in reference to fighting at a distance, which is by 
far the more frequent, and naturally it was hard to understand how 
during such a conflict the sick quarters could be respected. But the 
provision refers to a conflict on board, which makes it perfectly com- 
prehensible. A slight modification in the text of the amendment 
alone was necessary to dispel this obscurity. 

Article 8 is new. 

The principle laid down in the first paragraph is borrowed from 
article 7 of the convention of 1906, which is self-evident. 
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The second paragraph is due to article 8 of the convention of 1906, 
all the provisions of which it has not seemed necessary to reproduce. 
The personnel of the hospital ships and the sick quarters of men- 
of-war may be armed, either to maintain discipline on board or for 
the protection of the sick and wounded. This fact is not of a nature 
to warrant the withdrawal of protection as long as the arms are only 
used for the purposes indicated. For the same reason the agent 
placed on board a hospital ship by a belligerent in conformity with 
section 5 of article 4 should not be made prisoner of war in case he 
falls into the power of a cruiser of the country to which the hospital 
ship upon which he is belongs. His presence is explained, like that 
of the picket guarding sick quarters, by the necessity of permitting 
a ship to fulfill its charitable mission; this motive justifies in each 
case the exemption from captivity. 

The German delegation had provided for the case in which " the 
hospital ship is armed with light pieces of artillery to guard against 
the dangers of navigation, and more particularly as a protection 
against all acts of piracy." A discussion took place in the drafting 
committee in regard to the artillery with which a hospital ship might 
be provided, and finally the opinion which prevailed was that the 
arming of the ship was by no means necessary. Merchant ships are 
not armed and do not run greater risks. Of course it would be 
permissible to have a cannon on board for signal purposes. 

The delegation of the Netherlands has proposed to offer explana- 
tions relative to the presence on board of a radio-telegraphic outfit. 
After discussion the majority of the commission felt that the presence 
of such an outfit was not a fact in itself of such a nature as to justify 
the withdrawal of protection. A hospital ship may have to com- 
municate with its own squadron or with land for the purpose of ful- 
filling its mission. It is not every use of a radio-telegraphic outfit 
but only certain uses which may be considered illicit, and it is well 
to recall here article 4, paragraph 2, by which the governments 
agree not to make use of hospital ships for any warlike purpose. 
The carrying out of such a provision, like many others, is left to 
the good faith of the belligerents. Moreover, the provisions of 
article 4 would allow commanders of men-of-war to take the measures 
necessary to prevent abuses; an agent could overlook the usage of 
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radio-telegraphy ; in case of need the apparatus of transmission might 
be removed. 

Article 9 is entirely new, although it contains in substance article 6 
of the convention of 1899. 

According to paragraph 1 the belligerents may appeal to the 
charitable zeal of neutral merchantmen to take the wounded or sick 
on board and care for them. This provision is based upon article 5 
of the convention of 1906 ; it is stipulated that the assistance of the 
neutral ships is entirely voluntary, and the text of the German amend- 
ment was modified to prevent any misunderstanding. 

Paragraph 2 governs the situation of ships which have responded 
to this appeal as well as those which have of their own accord picked 
up the wounded, sick, or shipwrecked [belligerents] (The condition 
of individuals on board will be examined further on.) It is said 
that these ships enjoy special protection and certain immunities. 
These expressions, borrowed from the convention of 1906 (article 5), 
have been criticised on the ground of their vagueness, which can not 
be controverted. It is hardly possible to proceed otherwise; all 
depends upon circumstances. A war ship may call upon a ship 
perhaps far off, promising, for example, not to search it. It is 
evident that the advantages of the immunities do not hold the place 
here that they do on land, where the inhabitants to whom an appeal 
is made are exposed to a series of rigorous measures on the part of 
the invader or the occupant. Above all, it is a question of good 
faith. A belligerent should keep to the promise which he has made 
in order to obtain a service, and the neutral ought not to be permitted 
by a show of zeal to escape the risk to which his conduct may have 
rendered him liable. It is, however, certain, on the one hand, that 
the ships in question may not be captured for the transportation of 
the shipwrecked, wounded, or sick of a belligerent, and, on the other 
hand, as is expressly stated by article 6 of the convention of 1899, 
they remain subject to capture for the violations of neutrality which 
they may have committed (contraband of war, blockade running). 

Article 10 is a reproduction of article 7 of the convention of 1899, 
with an unimportant modification designed to harmonize the pro- 
visions regarding land and maritime war as regards the treatment 
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of the members of the hospital staff temporarily retained by the 
enemy (cf. article 13 of the convention of 1906). It is not neces- 
sary to add that, for maritime as well as for land warfare, the official 
personnel only is concerned, the personnel of a relief society having 
no claim to receive a salary. 

Article 11 corresponds to article 8 of the convention of 1899, which 
it completes in accordance with article 1, paragraph 1, of the Geneva 
Convention. 

Article 12 is new; it corresponds to an amendment presented by 
the German delegation (third paragraph added to article 6), the 
provision of which it makes general. We do not think that the rule 
is new; if the formula is not to be found in the convention of 1899, 
the sense of the latter is unquestionable. It is an important point 
upon which there should be no doubt. 

A belligerent cruiser which meets a military hospital ship or a 
floating hospital, a merchant ship, whatever be the nationality of these 
vessels, has the right, either by virtue of article 4 of the convention 
or by virtue of the common law of nations, to visit them. It exer- 
cises it and finds on board shipwrecked men, wounded or sick ; it has 
the right to have them delivered up to it, because they are its 
prisoners, as it is stated in article 9 of the conventon of 1899, repro- 
duced in article 14 of our project. We have here only an application 
of a general principal, by virtue of which the combatants of a 
belligerent who fall into the power of the opposite party are by that 
fact its prisoners. Evidently, it will not always be to the interest 
of the belligerent to make use of this right. Often it will be to his 
advantage to leave the wounded or sick where they are and not to 
take charge of them. But, in such a case, it will be indispensable 
not to allow wounded or sick to go free who are still in a condition 
to render great services to their country ; this fact is still more true in 
regard to shipwrecked men who are not incapacitated. It has been 
said that it would be inhuman to force a neutral vessel to deliver up 
the wounded which it had charitably picked up. To do away with 
this object, it is only necessary to reflect upon what would be the 
situation were there no convention. The positive law of nations 
would permit not only the seizure of individuals who are enemy com- 
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batants, found on board a neutral vessel, but the seizure and confisca- 
tion of the vessel for having rendered an unneutral service. Let us 
add that if the shipwrecked men, for example, were permitted to 
escape captivity by the mere fact of their having been taken on board 
a neutral vessel the belligerents would disregard the philanthropic 
action of the neutrals the moment this action might result in causing 
them irreparable injury. Humanity would not gain by it. 

It is well to add that article 12 of the project limits what the 
belligerent cruiser can do in regard to neutral merchantmen; it can 
not change their course and impose upon them a fixed course. Article 
4 of the convention of 1899, preserved by the project, gives this 
right only in respect to vessels specially given over to the hospital 
service, which have to bear the consequences attendant upon the par- 
ticular duties for which they are designated. Nothing of a similar 
character could be imposed upon merchant vessels which occasionally 
are willing to aid in a charitable work. There can be no argument 
against article 9 of the convention, which we propose to retain 
(article 14 of the project) because this article does not have to do 
with vessels, but only treats of the sick and wounded. 

Article 13, proposed by the French delegation, is new; it fills a 
blank in the convention of 1899 and should not be the cause of any 
difficulty. The case arose during the recent war, and was decided, 
after some hesitation, in accordance with the idea of the project. 
Shipwrecked men, sick or wounded, picked up by a neutral man-of- 
war are in exactly the same situation as that of combatants who take 
refuge in a neutral territory. They are not given up to the ad- 
versary, but they must be detained. 

Article 14 reproduces purely and simply article 9 of the conven- 
tion. Amendments proposed by the German delegation and the dele- 
gation of the Netherlands were withdrawn because of the restoration 
of article 10 of the convention. 

The extent of article 14 has been determined by what was said 
above in regard to article 12 of the project; it has to do only with 
the treatment of individuals, not of vessels, which are provided for 
elsewhere. 
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Article 15 is only the reproduction of article 10 of the convention, 
which for special reasons, having nothing to do with the principle 
of the article, had not been ratified. Its restoration was allowed 
without difficulty upon the proposal of the French delegation. The 
situation in view was that where war vessels disembark wounded or 
sick in a neutral port, unburdening themselves in this manner. It 
might be a question whether the neutral was not furnishing assist- 
ance contrary to the laws of neutrality, and might not be held 
responsible by the other belligerent. The proposed solution seemed 
to take sufficient account of the respective interests. It has been 
remarked that article 15 seems to impose quite a heavy burden upon 
the neutral state, since it could not answer in all cases for the escape 
of the interned men ; would it not be sufficient to say, as in article 13, 
that they have taken measures for the purpose indicated? It has 
been said in reply that the form of the two articles is explained by 
the difference in the situations. The commander of the neutral man- 
of-war who has picked up wounded or sick can not keep the indi- 
viduals which he has so picked up ; the situation is different in the 
case of the authorities of a neutral country. Only it is understood 
that all that can be demanded of the atithorities of the neutral 
country is not to be negligent ; responsibility presupposes the fault. 

If a neutral merchant vessel, having occasionally picked up 
wounded or sick, even shipwrecked men, arrives in a neutral port 
without having met a cruiser and without having entered into any 
agreement, the individuals which it disembarks do not come under 
the provision ; they are free. 

Article 16 is new; it is borrowed from the convention of 1906 
(article 3). It has been thought strange that the words " interment " 
and " cremation " were left in. Naturally, they will not often apply 
in the case of naval operations. But it must be remembered that a 
conflict may take place near the shore and that the provision applies 
to the individuals who may be on land. 

Article 17 is new. It corresponds to article 4 of the convention of 
1906. 

Article 18 is a reproduction of article 11 of the convention of 1899. 
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Article 19 is new. It corresponds to article 25 of the convention 
of 1906. 

Article 20 is new. It corresponds to article 26 of the convention 
of 1906. We consider it very important. The hest of rules become 
a dead letter if measures are not taken in advance for the instruction 
of those who will have to apply them. Especially the personnel of 
the hospital ships or floating hospitals will often be called upon to 
fulfill a very difficult mission. They must be convinced of the 
necessity of not taking advantage of the immunities which they enjoy 
to commit belligerent acts ; the result would be to ruin the convention 
and all the humanitarian work of the two peace conferences. 

Article 21 is new. It corresponds to articles 27 and 28 of the 
convention of 1906, and has given rise to no difficulty. 

Article 22 is new. It presents no difficulties in the case of military 
operations taking place at the same time on land and sea; the new 
convention must be applied to the forces afloat, and the convention 
of 1906 to the forces which operate upon land. 

Article 23 is a reproduction of article 12 of the convention of 1899. 

Article 24 is a reproduction of article 13 of the convention of 1899, 
changing only the date of the Geneva Convention. 

Article 25 is new and corresponds to article 31 of the convention 
of 1906. 

The convention, the project of which we submit to you, will replace 
the convention of 1899 in the relations between those powers which 
both sign and ratify it. If we suppose two powers having signed 
the convention of 1899, and one of them only to have signed the new 
convention, the convention of 1899 will necessarily continue to govern 
their relations. 

Article 26 is a reproduction of article 14 of the convention of 1899. 

Such is the project which we submit for your approval. It is a 
modest work, in which he have been guided by our forerunners of 
1899 and 1906. We nevertheless consider it very useful and we 
think that the enactment of the project into a diplomatic convention 
will constitute a real progress in the direction of the codification of 
the law of nations. Louis Kenault. 



